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TITLE 402 NEBRASKA HEALTH CARE FUNDING ACT

CHAPTER 1 GRANTS FROM THE NURSING FACILITY CONVERSION CASH FUND

1-001 Scope Of Regulations: These regulations govern grants made from the Nursing Facility
Conversion Cash Fund. The regulations implement Neb. Rev. Stat. Sections 71-7605 to 71-
7622 and 71-6050 by establishing:

1. An application process for grants,

2. Criteria for nursing facilities to receive funding, including, but not limited to, minimum
occupancy rates, allowable costs, and refund methods,

3. Ciriteria for the rates and amounts for funding, and

4. Other procedures as the Department deems necessary for the proper administration of
these grants.

1-002 Definitions: As used in these regulations, unless the context otherwise requires:

Alternatives to Nursing Facility Care means those services included in the program of home and
community-based waiver services (HCBS) for aged persons or adults or children with disabilities
under the Medical Assistance Program established pursuant to Neb. Rev. Stat. Section 68-1018
and described in 480 NAC 5.

Assisted Living Facility means any institution, facility, place or building as defined in Neb. Rev.
Stat. Section 71-2017.01(13) and 175 NAC 4.

Conversion means (a) the remodeling of existing space and, if necessary, the construction of
additional space required to accommodate assisted living facility services or any other
alternatives to nursing facility care or (b) new construction of an assisted living facility or other
alternatives to nursing facility care if existing nursing facility beds are no longer licensed and the
Department determines that new construction is more cost effective than the conversion of
existing space.

Department_means the Nebraska Department of Health and Human Services Finance and
Support.

Director means the Director of Finance and Support.

Hospital means a hospital as defined in Neb. Rev. Stat. Section 71-2017.01 that is eligible to
have swing beds.

Medical Assistance Program means the program established under Neb. Rev. Stat. Section 68-
1018 and referred to as “Medicaid” in these regulations.
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Nursing Facility means (i) a facility licensed as a nursing facility, a skilled nursing facility, or an
intermediate care facility as such terms are defined in Neb. Rev. Stat. Section 71-2017.01, (ii) a
long-term care hospital or a distinct part of a hospital, as such terms are defined in Neb. Rev.
Stat. Section 71-2017.01 which is primarily devoted to providing the care and services
enumerated in subdivision (10), (11), or (20) of Neb. Rev. Stat. Section 71-2017.01, or (iii) a
hospital as defined in Neb. Rev. Stat. Section 71-2017.01 which is eligible to have swing beds,
but nursing facility does not include an intermediate care facility for the mentally retarded as
defined in Neb. Rev. Stat. Section 71-2017.01.

Nursing Home Advisory Council means the council established in Neb. Rev. Stat. Section 71-
6044.

Policy Cabinet means the Director of Health and Human Services, the Director of Regulation
and Licensure, the Director of Finance and Support, the Policy Secretary, and the Chief Medical
Officer, if one is appointed under Neb. Rev. Stat. Section 81-3201, and is not intended to create
or imply the creation of a separate legal entity or a public body subject to Neb. Rev. Stat.
Sections 84-1408 to 84-1414.

Swing beds means beds which may be used for acute or long-term care in a facility under Title
XVIII of the federal Social Security Act, as amended, located in an area which is not designated
as urban by the United States Bureau of the Census and with up to fifty beds, excluding beds
for newborns and intensive-care-type units.

Unit means a residential living space within an assisted living facility, or a respite care living
space within an assisted living or nursing facility.

1-003 General: Grants are available to nursing facilities from the Nursing Facility Conversion
Cash Fund for capital or one-time expenditure costs, including, but not limited to, startup and
training expenses and operating losses for the first year, for conversion of all or a portion of a
nursing facility to an assisted living facility or alternatives to nursing facility care.

A grant shall not be used to expand resident capacity of an existing nursing facility beyond the
current structural parameters of the building except as provided in this section. A grant may be
used for additional space when required to accommodate related supportive services, such as
dining rooms, kitchen and recreation areas or other community use areas. The applicant must
demonstrate to the Department that any new construction of assisted living units, which would
expand the facility beyond the current structural parameters of the existing building, is more cost
effective than the conversion of existing space and must agree that a specified number of
existing nursing facility beds will not continue to be licensed.

There is no entitlement to any funds available for grants awarded pursuant to these regulations.
The Department may award grants to the extent funds are available and, within its discretion, to
the extent that applications are approved. Denial of approval of an application in one year does
not preclude submission of an application in a subsequent year. A denial of an application or
other adverse action is not appealable.
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1-004 Eligibility: Any nursing facility that is currently enrolled and has been a nursing facility
provider with the Medicaid program for the last three years is eligible to apply for a Nursing
Facility Conversion grant.

Within the definition of a Nursing Facility, a hospital that is both: 1) a long-term care hospital or a
distinct part of a hospital (ii in nursing facility definition), and 2) a hospital which is eligible to
have swing beds (iii in nursing facility definition), must apply as a long-term care hospital or a
distinct part of a hospital, and is not permitted to apply as a hospital which is eligible to have
swing beds.

Within any current application period, a hospital which is eligible to have swing beds shall only
be eligible if such hospital has first notified in writing all other nursing facilities within a twenty-
mile radius of such hospital of the intent to submit a proposal for such a grant within the current
annual calendar and no nursing facility so notified responds in writing to the hospital within thirty
days after such notice that it intends to submit a proposal in the current annual calendar. Such
hospital shall file a copy of the intent to submit a proposal with the department and shall file a
copy of any response from another nursing facility with the department. If a nursing facility
responds to a hospital notice that the nursing facility intends to submit a proposal for such a
grant but does not, within the current annual calendar, submit such a proposal or if it submits
and then withdraws such a proposal, the hospital shall be eligible to apply for a grant for
conversion to assisted living services either within the current annual calendar or within the next
annual calendar unless another nursing facility within a twenty-mile radius of the hospital has
responded that the nursing facility intends to submit a proposal in the current annual calendar
and submits such a proposal on timely basis and does not withdraw the proposal from
consideration.

1-005 Funding Available: Grants are available for the costs of unit conversion for a maximum
of $1,100,000 per nursing facility with a maximum per unit of $52,000.

Grants are available for the costs of conversion for alternatives to nursing facility care other than
assisted living and respite care units for a maximum of $100,000 per nursing facility.

Non-governmental grantees shall provide 20% of the total cost of any conversion.

Architectural and Financial Review allowances are available for a maximum of $15,000, not to
exceed actual costs, for the first facility, and $5,000 for each subsequent facility when more than
one facility is owned by an applicant.

1-006 Application Process: Within the application period calendar established by the
Department, in response to the Department’s request for applications, nursing facilities submit
to the Department an application that includes:




Effective: NEBRASKA HEALTH AND HUMAN SERVICES
September 24, 2000 FINANCE AND SUPPORT 402 NAC 1
1. A Notice of Interest in conversion, which may include a request for an
Architectural and Financial Review Allowance;
2. A report of the comments received from the public regarding the conversion after
a public meeting held for that purpose;
3. The results of an Architectural and Financial Review, and
4. A request for a conversion grant.

The various parts of the application described above are submitted in stages in accordance with
the application period calendar contained in the Department’s request for applications.

1-007 Grant Approval Criteria: For each application period, the Department, with the advice of

the Policy Cabinet and the Nursing Home Advisory Council, shall, within its discretion, and to
the extent funds are available and applications are approved, award grants and allowances
based on demonstration by the applicant that:

1.

2.

Conversion will offer efficient and economical care to individuals requiring long-
term care services in the area.

Assisted living services or other alternatives to nursing facility care are unlikely to
be available in the area for individuals eligible for services under the Medicaid
program.

The resulting reduction in the availability of nursing facility services is not
expected to cause undue hardship on those individuals requiring nursing facility
services.

The conversion will result in a lower reimbursement rate under the Medicaid
program.

In addition to the above criteria, a hongovernmental nursing facility is eligible for
a grant if it is located in an under-served area and if no governmental nursing
facility serving that area can or is willing to be converted. Under-served areas
are deemed to be those where 9.7% of the number of individuals age 75 and
over is not greater than the number of currently licensed nursing facility beds.

1-007.01 The Department may consider additional information gathered through its own
research or submitted by the applicant in making a final determination that an area is
under-served. Such additional information may include, but is not limited to:

1. A comparison of the need for nursing facility beds by County. Need shall
be based on the use of nursing facility beds within each County, based on
the rate of use of nursing facility beds by persons aged 75 and over,
projected to the year 2010. Population data utilizes the latest projection
by the University of Nebraska Bureau of Business Research. Facilities
located in Counties with the highest use of nursing facility beds have the
highest priority, subject to the order of priority under 402 NAC 1-008.
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2. The current number of elderly and persons with disabilities and the projected
number of such persons;

3. The current number of elderly and person with disabilities requiring professional
nursing care and the projected number of such persons;

4. The current availability of alternatives to nursing facility care and known changes
in the availability of alternatives to nursing facility care; and

5. Availability of access to these services by individuals eligible for Medicaid.

1-008 Award Priority: The Department shall award grants for approved applications for
conversion in the following order of priority:

Government owned nursing facilities for conversion of all beds,

Government owned nursing facilities for partial conversion of beds,

Government owned nursing facilities for conversion to other alternatives to nursing facility care,
Non-profit nursing facilities for conversion of all beds,

Non-profit nursing facilities for partial conversion of all beds,

Non-profit nursing facilities for conversion to other alternatives to nursing facility care,
Proprietary nursing facilities for conversion of all beds,

Proprietary nursing facilities for partial conversion of beds, and

Proprietary nursing facilities for conversion to other alternatives to nursing facility care.

1-009 Contract Documents: Grants awarded to eligible applicants by the Department are
subject to Neb. Rev. Stat. Sections 71-7605 to 71-7613 and 71-6050 and these implementing
regulations. The request for applications, the approved application, the notice of award, and
any amendments to these documents as approved by the Department constitute the contract
documents governing the grant.

1-010 Terms and Conditions: By submitting an application for a Nursing Facility Conversion
grant, including a request for an Architectural and Financial Review allowance, the applicant
agrees, that should the Department award funds to it, the following Terms and Conditions apply
to the award of funds.

1-010.01 Costs: The Grantee may expend Nursing Facility Conversion funds awarded
to it only in accordance with its application approved by the Department for costs that
are directly attributable to the costs of conversion. Costs used by nongovernmental
grantees to match grant funds must be allowable and directly attributable to the costs of
conversion.

1-010.01A Examples of allowable costs include:

1. Professional fees incurred specifically for conversion of facility,
including architectural, financial, legal, human resources, research
and marketing.
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2. Construction costs for the remodeling of existing space and, if
necessary, the construction of additional space required to
accommodate assisted living facility services or other alternatives
to nursing facility care, or new construction of an assisted living
facility or other alternative to nursing facility care if existing nursing
facility beds are no longer licensed and the Department
determines that new construction is more cost effective than the
conversion of existing space.

3. Startup and training expenses and operating losses for the first
year. Examples include payroll and related employer costs, and
supplies.

1-010.01B Examples of non-allowable costs include:
1. Costs of travel, personal benefits, and other facility programs or

investments, or for any other purpose not identified and approved
by the Department.

2. Construction costs to retrofit nursing facility space that will remain
in use for nursing facility care.
3. Any costs incurred above pre unit grant amounts.

1-010.02 Minimum Occupancy Rate: The Grantee agrees, for a minimum of ten years
after the date the Grantee begins operation of its facility as an assisted living facility, to
maintain a minimum occupancy rate of both 40% of the units and 40% of the residents
for individuals eligible for services under Medicaid, subject to the demand for occupancy
by Medicaid eligible individuals.

1-010.03 Refund of Grant: The Grantee agrees that in the event the Grantee or its
successor in interest ceases to operate an assisted living facility or other alternative to
nursing facility care during the ten-year period after the date the Grantee begins
operation of its facility as an assisted living facility or other alternative to nursing facility
care, to refund to the Nursing Facility Conversion Cash Fund, on an amortized basis, the
amount of the grant.

1-010.04 Offset: The Department may deduct the amount of any refund due from a
Grantee from any money owed by the Department to such Grantee or the Grantee’s
successor in interest.

1-010.05 Non-governmental Grantees: Non-governmental grantees shall comply with
the following:

1-010.05A A non-governmental grantee shall submit annually cost reports to the
Department, in conformance with the Department’s policies and procedure,
regarding the conversion project for a period of ten years after the date the
Grantee begins operation of its facility as an assisted living facility or other
alternative to nursing facility care.
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1-010.05B A non-governmental grantee shall provide 20% of the total cost of
any conversion and shall certify the same in conformance with the Department’s
policies and procedures.

1-010.06 Records: The Grantee must maintain the following records:

1-010.06A Resident census records that identify private pay residents separate
from those residents funded through Medicaid.

1-010.06B Complete and separate records regarding the expenditure of Nursing
Facility Conversion Trust funds for the grant amounts received. The Grantee
shall allow access at reasonable time by duly authorized representatives of the
Department and the Nebraska Auditor of Public Accounts to such records for the
purpose of conducting audits and examinations and for preparing excerpts and
transcripts. Such access to records shall continue for a period of three years
from the date the Grantee begins operation as an assisted living facility or other
alternative to nursing facility care.

1-010.07 Grantees must comply with all local, state, and national codes pertaining to
construction.

1-010.08 Grantees must reduce, for the ten-year period described in 402 NAC 1-
010.03, the licensed nursing facility beds by an amount equal to or greater than the
number of assisted living units created through conversion.

1-010.09 Grantees must have and implement a drug-free workplace policy.

1-010.10 Grantees must accept financial responsibility for all incidental costs related to
project completion.

1-010.11 Architectural and financial reviews must be completed within 90 days from
date of Department’s approval to proceed with the Architectural and Financial Review.
The applicant may submit a written request for an extension of this time period that
includes reasons for the additional time. The Department may approve the request upon
good cause shown.

1-010.12 Grantees are not permitted to segregate Medicaid residents in an area,
section, or portion of an assisted living facility. Grantees shall allow a resident who is
converting from private-pay to Medicaid to remain in the resident’s living unit and shall
not relocate the resident solely due to a change in payment status.
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1-010.13 Grantees that continue to provide nursing facility level of care agree, for the
ten-year period described in 402 NAC 1-010.03, not to add any additional licensed
nursing facility beds.

1-010.14 Grantees that do not continue to provide nursing facility level of care agree, for
the ten-year period described in 402 NAC 1-010.03, not to establish any licensed
nursing facility beds.



